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On the Logic of Suing One’s Customers and the Dilemma oF INFRINGEMENT-BASED BUSINESS MODELS

Justin Hughes(

Did I want all 78 songs the Police had recorded?  I didn’t even ask myself this question.  The important thing is that it was there, and if I acted now, I could have it all.  What, I thought, is happening to me?


- Confessions of a Napster Fanatic, Yahoo! Internet Life, July 2000.

Copyright’s problem in the digital era is rooted in a simple fact: entertainment devices have become copying machines with easy distributive capacity.  When the entertainment device is a Walkman with headphones, it is digital but not a problem.  Same with free-standing digital televisions or portable DVD players.  College students were early adopters of a different entertainment device: the networked personal computer (“PC”).  Peer-to-peer (P2P) software – beginning with Napster and continuing with its conceptual descendents – has allowed people with PCs on the Internet to engage in historically unprecedented levels of prima facie copyright infringement.  But the basic problem is the same whether it is a TiVo connected to a plasma screen or an iBook hooked up to your stereo system.  The screens and speakers that entertain us are increasingly attached to processors and massive digital memories that readily transmit copies to other processors and massive digital memories.

There are three kinds of responses to this problem.  The first is the John Perry Barlow, technological determinism response: do not even try to enforce copyright law, it will either wither away or be abolished.  But if your goal is to keep copyright law, you are left with two other kinds of responses: reflect copyright norms and their enforcement in the technology and attendant business models, or enforce the copyright norms against end users regardless of the technology.  A changing, but usually broad coalition of copyright industries have pursued the first goal effectively across a vast battlefront: the Digital Millennium Copyright Act (DMCA) provisions against anticircumvention activities and devices; parallel legislative provisions in European and other developed countries; digital rights management technology projects between software, consumer electronics, and content industries; and the Federal Communications Commission’s ruling on the “broadcast flag.”  In all these examples, the fora were legislative, administrative, and executive bodies; the project has been having copyright norms and their enforcement reflected in the technology and attendant business models.

These debates have engaged lobbyists, technologists, and academics, but garnered relatively little public attention.  Perhaps this is because the issues have been prospective uses and people undervalue gains – forms of utility that do not map directly onto present production and consumption patterns.  But the broader policy community – people who we hope know better – have also given these issues less attention,
 raising the possibility that the technologists and academics have overvalued what is at stake.
  We will never really know: as Stephen Jay Gould reminded us,
  we do not get to rewind history’s tape and see with certainty what progress might have resulted from a different mix of technology and law.

The struggle over P2P technology has offered a stark contrast to the legislative project of reflecting copyright norms and their enforcement in the technology and attendant business models.  Peer to peer technology blindsided the recording industry in 1999 and, until recently, the recording industry has been fighting this battle alone.  The battle has been fought mainly in the courts, not in legislative and administrative agencies.  And the battle has attracted much more attention from press and pundits – indeed, a regular stream of front-page stories and television news reports.
  Yet the choices facing the music industry have still been the same: (a) surrender, (b) seek to enforce copyright norms against the technology and its business models, and/or (c) seek to enforce copyright norms against individual consumers – the individual P2P users offering and downloading music files.

In the period between the rise of Napster and the summer of 2003, everyone said that the record companies would not sue individual P2P users.  The conventional wisdom was summarized in the pithy phrase “it’s not good business to sue your customers.”
  Sure enough the record companies initially chose plan “b.”  The Ninth Circuit’s ruling in Napster
 and the Sixth Circuit’s decision in Aimster were decisions against particular business models intentionally built on copyright infringement.  When the movie studios entered the fray in 2004 against BitTorrent, they too went after particular business models, not P2P technology itself.  The high profile failure in this category has been the MGM v. Grokster decision.  In Grokster, a Ninth Circuit panel held that Grokster’s infringement-based business model had successfully moved into the “staple article of commerce” safe harbor created by the Supreme Court in its 1984 decision in Sony Corp. of America, Inc. v. Universal City Studios (Betamax).

But even before this setback, the massive scale of P2P activity forced the recording industry to reassess its strategy and, in 2003, the industry began suing individual P2P users.  This turn of events was the real source of news coverage on copyright issues in 2003 and 2004
 and seems to have left some P2P supporters dazed.  Four thousand lawsuits against individual consumers later,  P2P activist Fred von Lohman was still asking, in the title to an 2004 op-ed piece, “Is Suing Your Customers A Good Idea?”

Parts I–III answer that question.  It turns out that suing P2P users is not a bad idea.  The downside of suing P2P users was always misunderstood and there appears to be a substantial upside, at least for now.  This provisional conclusion is reached by sifting through a large number of reports, stories, surveys, and statistics – the kind of bewildering array of materials that confronts a policymaker trying to figure out the reality of P2P’s impact on the music industry – but without engaging in any original empirical work or scrutinizing the methodology of each study and each survey.

Parts IV and V then explore, respectively, why the copyright industries should not limit themselves to lawsuits against P2P users; the difficult problem of infringement-based business models built on P2P technologies; and the dilemma of revisiting the Supreme Court’s 1982 Betamax decision.  Although the problem is not easy, the technological opportunities of P2P have become clearer since the early Napster days and we must find, one way or another, a way to cleave the businesses and individuals intent on massive copyright infringement from the promise of the peer-to-peer concept.

I.
The Overestimated downside of suing P2P users

The “suing their own customers” mantra was always a little silly if it meant that a business should not irritate or offend those who bring it custom.  A customer – a.k.a. “fan” – identifies with her artists: She buys songs by the Dandy Warhols, Outkast, Madonna, the Supreme Beings of Leisure, Bebel Gilberto, etc.  There is little or no identification with the record label, let alone the big record company.  Not many people know that Laurie Anderson is with Nonesuch; that Prince adopted that symbol as his name until he could extricate himself from a record deal with Warner; or that David Bowie has – in the long course of his career – been signed with Vocalion Pop, Parlophone, Pye, Decca, Mercury, Philips, Deram, RCA, EMI, Victory, JVC Victory, Virgin, and Rykodisc.  (He’s now with Sony/Columbia, in case you did not know).
  Try to find a fan who stops buying an artist because they changed record labels.

The lawsuits are not even brought by the record labels; they are not even brought by the giant record companies behind the record labels.  The lawsuits are brought by an anonymous trade association, the Recording Industry Association of America (RIAA).  In other words, the plaintiff is thrice removed from the artist – “customer” relationship.  Rounding out this public relations strategy, most artists remain low profile on the P2P issue.  If one were giving an artist PR advice on this issue, one would tell her to avoid the topic and, if pressed, have a 2-3 part message: [a] people should pay for their downloads to support artists, but [b] either avoid the lawsuit issue or express “concern” about the lawsuits, and [c] hit the record companies for being greedy, if it suits you.  Turns out that is pretty much what a lot of artists do say.

At the end of 2004, the Motion Picture Association of America (MPAA) initiated their own wave of lawsuits to stem P2P distribution of audiovisual works.  MPAA has launched lawsuits against individual P2P users
 as well as BitTorrent “hubs”
 – websites with functionality somewhere between the original Napster central server, warez sites, and individual uploaders.  The same basic logic applies to the MPAA lawsuits as to the RIAA lawsuits.  We are way past the days when people made a strong association between particular films and major studios – with the possible exception of the association of children’s films with Disney (and Pixar).  And, sure enough, one of the holdouts to starting the lawsuits was Disney,
 a company that is otherwise rarely timid about defending its copyrights.  Seeing a faceless trade association sue movie downloaders, consumers will not blame amorphous “studios.”  Consumers definitely will not blame Keanu Reeves, Spike Lee, Kevin Spacey, or Nicole Kidman.

In short, the public relations downside of suing individuals was always overestimated.

II.
But is there really an upside? Are the lawsuits working?

When people reasonably ask if the lawsuits are “working” they mean – or should mean – are the lawsuits [A] reducing unauthorized music file distribution through the P2P systems that [B] substitutes for legitimate music sales? The evidence is conflicting and muddled, although there is reasonable evidence of both “A” and “B”.

A.
Are the lawsuits stemming downloading?

The initiation of lawsuits against users in mid-2003 touched off a wave of publicity and initial measures indicated a huge drop in downloading.  A survey released in December 2003 by Pew Internet and American Life Project showed that the percentage of United States (“U.S.”) Internet users downloading music had been cut in half, to 14% of U.S. Internet users.
  In Canada, where most of the population lives in overlapping U.S./Canada media markets, the number of people on the Internet who downloaded at least one music file dropped from 47% in June 2002 to 32% by the spring of 2004 – 1.8 million Canadians stopped downloading.  Perhaps most important, 21% of those surveyed said that fear of “legal ramifications” led them to stop downloading.
  (It’s worth noting that the Canadian recording industry has been critical of this study.)

Yet by early 2004, firms tracking downloading on the Internet began to report a visible surge in US households downloading music illegally – increases in both October and November 2003.
  And the Pew Project later found that the number of downloaders in the US grew to 23 million in March 2004 – from 18 million in November 2003, but still far less than the high of 35 million people in spring 2003, before the lawsuits started.
  The most iconoclastic claim on this front came in a study by professors at UC Riverside and UC San Diego.  The group, led by Thomas Karagiannis, used sophisticated tracking of popular and new versions of P2P protocols.  They concluded that “P2P traffic volume has not dropped since 2003.”

So, toward the end of 2004, there were stories like one in Rolling Stone headlined “Lawsuits fail.”
  Some Hollywood people are publicly saying the recording industry’s effort “clearly has not worked” and that the “RIAA has done nothing to change the culture of downloading.”
  Professor Jonathan Zittrain said that the lawsuits have had an “insubstantial effect.”

These monochromatic assessments gloss over some important points – some simple and some complex – about file-sharing numbers.  When someone claims that “P2P traffic volume has not dropped since 2003,” is it a claim about U.S. peer to peer traffic or worldwide activity?  Also pay attention: is it the number of Internet users or number of downloads?  On the first point, articles like the Rolling Stone  piece and von Lohmann’s commentary discuss rising worldwide activity.  The Karagiannis study, for example, draws its numbers from observing Internet traffic at two links physically located in San Diego.  We have no idea how much of that traffic had one or both end points outside the U.S., particularly Latin America.

Using statistics that include non-U.S. downloads to discuss whether the lawsuits in the U.S. are working is disingenuous, silly or disturbingly Americentric – implicitly thinking everyone on the planet sees our TV news and fears being hauled into our courts (perhaps the Canadians do).  Global consumption trends often lag behind the same trends in the U.S.  Ask anyone at McDonalds or another U.S. chain, whose growth abroad continued to rise long after growth in the U.S. stagnated.  It’s only sensible to look at downloading statistics inside a jurisdiction some time after lawsuits have been started in that place and gotten significant media attention (although figuring out which downloading is occurring in which country is not so easy).  Industry-led lawsuits against P2P users outside the U.S. were only announced in spring 2004.

If you are being presented with numbers of downloads, then those numbers fail to account for how successful the record companies have been at spoofing.  They continue to strategically flood major P2P systems with spoofed files that look like song files, but are actually advertisements, warnings, or irritating short track loops.
  “Significantly contaminated” would be an understatement in describing how most of the P2P systems now seem.
  Why is that important?  Because download numbers seem to include downloads of spoofs.  If an intent college student has to download four files to get a good copy of Britney Spears’ “Toxic,” we would see four downloads in the stats, but there has really only been one download.  The more successful the record companies are at spoofing, the more dedicated P2P users have to be to get the good stuff.  In other words, with spoofing success and a cadre of committed downloaders, download numbers and P2P traffic will rise while real downloads can be stable or actually dropping.

Third, the data from people tracking downloads is simply not as certain as headlines suggest.  Consider the Karagiannis study, which looked at routing information on packets traveling through the Net.  The routing information allowed the researchers to conclude which packets were likely P2P, but not the contents of those packets.  That’s an important limitation because different sized files and different compression formats require different amounts of packets.  The nascent arrival of feature film downloading involves magnitudes of packets far beyond MP3 files, meaning a small number of audiovisual film downloads can mask a sizeable reduction in MP3 downloads.  If X packets of P2P traffic in early 2003 was 250,000 MP3 files, that same X packets of P2P traffic in mid 2004 could be something like 500-1000 film downloads and 150,000 MP3 downloads.  By one count, in October 2004 there were 33,000+ unique copies of “Hellboy” and 32,000+ unique copies of “Spider-Man 2” available in P2P systems.
  The Karagiannis study’s measure of P2P traffic included BitTorrent, which further skews their measure because BitTorrent is widely used to download not only feature films, but large files like the Linux operating system.
  In short, beware of any study that says P2P has not shrunk – and fails to account for the changing size – and types – of the files that are likely flowing through the system.

Finally, when someone says these lawsuits have had an “insubstantial effect,” what do they think would have happened without the lawsuits?  Outcomes are commonly perceived as positive or negative in relation to a reference outcome that is judged neutral.  In this case, the neutral reference outcome would have been what happened if the RIAA had not intervened: what kind of P2P growth curve would we have seen without the lawsuits?  The most reasonable answer is that downloading would have continued its relentless, dramatic rise until there was a slow-down for consumption saturation and late [and resistant] technology adopters.  When we say something is or is not “working,” we need to compare the situation to a counterfactual, our best guess of what would have happened otherwise.  Against the most reasonable guess of what would have happened without the lawsuits, the lawsuits seem to have suppressed downloading substantially.

It also looks like the lawsuits are increasing awareness of copyright law.  In an April 2004 survey of eight to eighteen year old Americans with Internet access, 85% of respondents said they knew that most popular music is copyrighted, but 56% continued to download.
  You can look at this two ways.  Optimistically for the record companies, awareness of copyright appears to have risen dramatically.  Pessimistically, compliance with the law is still an enormous problem.  Presumably, if awareness of a law has risen dramatically, but compliance has not, the law enters a window of vulnerability where compliance must rise or the law will fall into disrespect.  (It was not disrespected when no one knew about it.)

While the future of respect for copyright is still cloudy, there has been at least one unquestionably salutary effect of the lawsuits.  Media and activists were quick to label the lawsuits against twelve year olds and grandmothers as a public relations disaster for the RIAA.
  That is just wrong.  The media attention has been a public relations coup, sending a shiver of fear into any parent who is not judgment-proof.  “Music piracy suits hitting home” was a November 2004 Miami Herald headline.
  The people who promote parent-child discussions about drugs must have become intensely jealous: the RIAA lawsuits woke many parents up to the fact that the PC might look like a TV, but it is not.  It connects the child to the outside world, so that sitting in the safety of the home a young person can threaten teachers, defame and torment classmates, deface websites, damage businesses, or violate other people’s privacy.  As a result, there have been a lot of family talks about all this that had never happened before.  And we’re all the beneficiaries of such increased parental awareness.

A final observation about whether the lawsuits are “working” to reduce P2P music file distribution: the lawsuits against P2P users have targeted people offering significant amounts of music, i.e., the lawsuits are really against uploaders, not downloaders.  There are two reasons for this.  First, while a person accused of reproducing music files could make a colorable fair use claim, the person accused of offering music files on a P2P system already faces a body of precedent saying that uploading is unauthorized distribution unprotected by fair use.  Second, it is easy to gather air-tight evidence against an uploader: the RIAA just logs onto a P2P system and downloads from someone – the P2P user literally supplies the evidence against himself.

If this was widely understood, the lawsuits would depress supply but not necessarily demand: Americans might continue to download, but not offer their own music files for uploading [many P2P systems permit this].  Oberholzer and Strumpf concluded that in 2002 Americans were already getting 54.9% of their downloads from P2P participants outside the US.
  In other words, if understanding of the lawsuits increases substantially, suppressing P2P music file distribution might require uploader-deterring lawsuits in all countries with enough Internet penetration to serve as “suppliers” to the U.S. and global Internet communities.

B.
Is downloading really connected to record sales?

Even if the lawsuits are dampening enthusiasm for downloading, you have to connect increased downloading to decreased music sales.  Experts differ in their beliefs about this.  Any claim that every music download is a lost sale (or that 10-12 downloads is a lost album sale) is obviously wrong.  Lots of people will take something for free even if they would never pay for the same thing.  That’s how party favors and much of modern marketing works.  Along those lines, there are a few studies saying that downloading is not directly connected to reduced music sales – or that “sampling” through P2P systems actually increases music sales.  There is an almost numbing number of conflicting studies and surveys.

What we know is that the U.S. music market contracted significantly from 1999 to 2003.  Shipments of recorded music in the U.S. fell by an impressive 26%, from 1.16 billion units in 1999 to 860 million units in 2002.
  U.S. music industry revenues fell from 13.2 billion in 2000 to 11.2 billion in 2003 – a 16% decline before adjusting for inflation.
  In Canada, the music tumbled from Canadian dollar revenues of 1.5 billion to 881 million in five years.
  The global music market contracted from $38.5 billion in 1999 to $32 billion in 2003.
  Some people attribute this decline – most or all – to non-downloading factors.  One explanation is that the decline has been caused by economic cycles, either general to the economy [the recent recession in the U.S.] or specific to the music industry [the end of the bump from CDs replacing older media].  Another explanation is that the music industry is just not producing great acts that generate enthusiasm and sales – what we might call the “boring product” explanation.

Almost everyone agrees that the industry’s decline stems from a combination of factors.  We should not accept that P2P systems is the sole cause of the decline – in its somberer moments, even the RIAA recognizes that.
  But we should also not accept any of these other explanations as an exclusive or dominant explanation over P2P file distribution.  Consider the “boring product” explanation.  Yes, we may be past the apogee of Madonna’s steamy creativity; if Britney Spears is the new Madonna, then there’s been at least a short-term qualitative decline in pop music.  It is true that the “boring product” explanation is sometimes given in other industries, but it is usually used to explain the situation of individual companies,
 not entire industries and it is usually attached to a much smaller decline – or even flat sales.  The idea that a 26% drop in an entire industry has occurred because its executives have suddenly lost the ability to find good inputs is quite extraordinary (at least outside depletable extractive industries).  The alternative to executives suddenly became clueless about discovering and marketing talent is that the musicians themselves suddenly became talentless – an explanation for declining demand that makes even less sense, particularly when the decline has been in the global music market.  It is not just the Americans who suddenly became boring and clueless: it also had to have happened to the Brits, Spaniards, and Latin Americans (all simultaneously).

Another possibile cause of the rapid decline of the music market is that consumers are spending their disposable income on other forms of entertainment, particularly DVDs and video games.  Fitting this explanation, there was a sharp acceleration in DVD sales beginning in 2000, just when music sales dove.  But Professor Stan Liebowitz has recently shown that the increase in DVD sales during the past few years “came largely as the expense of the video rental market.”
  When one aggregates the video rental and DVD sales data, the total audiovisual market growth trend does not look like a good explanation for the music market decline.  And there is a second problem with this explanation: it could be that free downloadable music shifted consumer expenditures to entertainment that still was not free.  In other words, part of the rise in DVD and video games sales may be a side effect of downloading, not the cause of the decline in music sales.

There is also circumstantial evidence of P2P’s impact in the form of regional variations linking downloading to reduced music sales.  The French music market, for example, remained more stable than other western European music markets until October 2002.  The third and fourth quarters of 2002 saw accelerated broadband Internet access in France.  And from October 2002 to the spring of 2004, French music sales tumbled 30%.
  For the last few years, the east Asian economy with the most broadband penetration has been South Korea [70% of households] and CD sales in Korea have dropped from 420 billion Won in 2000 to 180 billion Won in 2003 – 58% of the music market disappearing in four years.
  The collapse of the Korean music market is not explicable from overall economic condition:  South Korea’s GDP grew by 8.5% in 2000, 3.8% in 2001, 7% in 2002 and 3.1% in 2003.
  South Korean unemployment peaked in 1999 (8.5%) and declined steadily during the relevant period (3.5% at the end of 2003).

These figures are highly suggestive of a causal relationship, but also point to good empirical research that can be done.  Because nations have differed in their broadband penetration and because there are national data sets for broadband penetration and music sales, if this kind of correlation between the two appears in market after market – and across economic conditions [the French economy was growing much more slowly than the Korean], that could be quite meaningful.
  This kind of bandwidth-to-music-sales analysis was done by Michael Fine regarding college areas on behalf of the RIAA,
 but apparently has not been replicated and expanded.

An alternative form of evidence of the relationship between increased downloads and decreased music sales is straightforward survey evidence.  A recent survey-based study by economists Rafael Rob and Joel Waldfogel at the University of Pennsylvania concluded that among that university’s undergraduate students, downloading reduced student per capita expenditures on hit albums released 1999-2003 from $126 to $100
 – a 20% reduction that is eerily close to the percentage reductions in the US and global music business from 1999 to 2003.
  Other surveys have found downloading dampening music purchases, but in a considerable range.

In contrast, Felix Oberholzer and Koleman Strumpf’s March 2004 study took the direct approach of trying to correlate identifiable download data with specific album sales.
  To their credit, they used a very large data sample; few people have tried to take into account so many variables.  Oberholzer and Strumpf make a number of insights (that German vacation periods increase new files available online because students are home with time on their hands)
 and make a number of points that most will concede (“most [P2P] users are likely individuals who would not have bought the album even in the absence of file sharing”),
 finally reaching their controversial conclusion that downloads have a positive impact on record sales.  Their Oberholzer/Strumpf study is based on the hypothesis “that if downloads are killing music, then albums that are downloaded more intensively should sell less”
 – a hypothesis which makes sense when comparing equally popular albums, but only if you have a way to control for popularity without using album sales – that seems to be the point on which the study’s credibility should turn.

Finally, those who argue that downloading has not and does not harm conventional music sales have an interesting problem they have to argue around.  There is practically no disagreement that physical media piracy
 – massive production and sale of unauthorized CDs – has adversely affected the music industry in countries where the piracy has been rampant.  We could take the theory that downloaders do not hurt music sales because they do not buy music anyway and make the parallel argument with pirate CDs: people who buy pirate CDs do not hurt music sales because they would not buy music anyway.  The person who defends downloading as harmless must either [a] deny that physical media piracy is harming music sales in countries where it is rampant, or [b] distinguish the economic effects of the Internet from conventional, offline economic activity.

The first argument would be quite difficult – to the best of my knowledge, no one has ever argued that rampant physical media music piracy in countries like China, Mexico, and Malaysia has no impact on the commercial market for recorded music in those countries.
  The second argument – that music in the form of unauthorized CDs has different market effects than music in the form of unauthorized downloads—warrants serious attention.  For example,  the “sampling” argument applies more to downloads but much less to unauthorized physical CDs: a person might decide to purchase a CD after downloading one or two tracks; it’s hard to imagine a person buying a pirate CD and replacing it shortly thereafter with a legitimate CD purchase.

The problem with the second argument is that it is closely linked to the increasingly abandoned idea that the Internet is “different” and that “cyberspace” is separate from “meatspace.”
  In the case of music, the Internet is demonstrably less different and less separate now than it was four years ago.  One obvious way this is true is commercial downloading services.  The “sampling” argument does not apply if the unit of commerce for commercial downloading is the single track – then the single track download from Kazaa appears to be a direct substitute for the single track download sale.  According to a 2004 Citigroup survey, downloads are expected to account for 25% of the legitimate music market by 2008;
 thus, as iTunes and its sibling services rise, the “sampling” argument grows weaker.

A less obvious way that Internet music is less separate is that when Napster started, most PCs did not have CD burners, therefore the downloaded music files were relatively unportable.  With (a) widespread penetration of CD burners – particularly among those downloading files, (b)improved fidelity in the MP3 compression format, and (c) more portable players substitution for CD sales becomes much more likely – a point aptly made by Professor Stan Leibowitz.
  Finally, increases in online activities appear to be trigger reductions in  parallel offline activities across a wide range of goods and services
 – in the face of that, one has to argue that music is somehow different.

In the midst of all this argumentation, the recording industry gets to point to one over-riding fact: U.S. record sales started rising just a couple months after hundreds of user lawsuits were launched to much fanfare and controversy.  The lawsuits start in the summer of 2003, “[t]he rebound began in earnest in September 2003,” and U.S. album sales were up 5.8% in the first nine months of 2004 compared to the first nine months of 2003.
  Is there a causal relationship between bringing legal liability home to downloaders and people returning to the music stores?  For the moment, the bulk of the evidence – all of it indirect (and perhaps permanently so) – is that “the industry is not crying wolf.”

III.
A momentary brush with the optimal?

If the spoofing is as successful as some industry people hint, then, ironically, we are heading – for the moment – toward an area some copyright scholars and economists think would be optimal: those who can afford to buy music seem to be buying music (again) and those who cannot afford to buy music are continuing to download.

People who can afford music live at a certain break point between the value of their money and the value of their time.  A massively spoofed, therefore time-consumptive P2P system – sprinkled with well-publicized lawsuits – sends those people back into the record stores.  Some Pew survey data of Internet users suggests this.  The mid-2003 launch of lawsuits against P2P users caused the number of 18-29 year olds who admit to downloading to plummet from 41% before the lawsuits to 23% in November 2003.
  But the same number for that cohort went up to 31% by May-June 2004.  In contrast, among 30-49 year olds, the respective numbers dropped from 21% before the lawsuits to 9% in November 2003 and only increased to 11% by May-June 2004.  The number of 50-64 year olds admitting to downloading in May-June 2004 was 6%.  Obviously, it’s this group – 30-64 year olds – that have both  more disposable income and more to lose in a lawsuit than 18-29 year olds.


The people remaining on the P2P systems are those whose time is much less valuable than their (very limited) money.  High school and college students are the two obvious groups because other low-income demographics disproportionately live on the other side of the digital divide, without ample access to computers and the network.

A copyright confers exclusive rights on a work (whether an album, film, or book) allowing the copyright owner to charge a premium higher than the cost of reproduction, which is about zero with the Internet when someone else – your university or your parents – are paying all the technology costs.  The copyright premium puts money in the pocket of the artist and the company, increasing social welfare by prompting new works to be produced.  But the premium also prices some people out of the market – they can’t get the album, film, or book, although they could if the price was lower.  Economists call the social welfare lost from not making the work available to the lower income groups a “deadweight loss” – a general loss to society.

The copyright system has always had a certain amount of “leakage” – undetected, unauthorized reproduction and distribution.  Scholars have observed that when unauthorized copies are made, but otherwise would not have been bought, the resulting “leakage” can function as rough carpentry price discrimination that increases social welfare; just as differential airline ticket pricing increases social welfare by letting people fly who would not do so at an average plane seat price.
  The difference is that with the unauthorized copy the “lower” price is free because the price discrimination is imposed on copyright owners by their inability to patrol the copyright completely.
  If unauthorized copies on P2P systems were “leakage” only to people who would not buy the albums anyway, part of the deadweight loss in social welfare would disappear – while we would still get the beneficial effects of copyright.

On this count, the same University of Pennsylvania study that showed a $26 reduction in college students buying music also showed a $70 increase in “consumer welfare” – meaning that students were enjoying music they could not have otherwise purchased.  The challenge – for a utopian social planner – would be how to eliminate that $26 loss to the record companies while preserving the $70 increase in consumer welfare that occasions no loss to the record companies.  For the record companies, some loss – we’ll call it the “lost $26” – will remain unless they could perfectly calibrate the lawsuits and the nuisance of spoofing to raise the “cost” of downloading to the right price point.

Instead of such (impossibly fine-tuned) calibration, the record companies are seeking to recover some of the lost $26 by pushing universities to address unauthorized downloading via campus computer systems.  This involves educating students more (“indoctrinating” if you want), using technology to block or filter file-sharing, sending warnings, and signing up for campus-wide services to provide students with legitimate, discounted downloading or free music streaming.
  If the legitimate services for students are substantially discounted and become widespread, then piracy – unauthorized price discrimination – will have triggered express, official price discrimination.  The industry will have responded with a business model specific to the download-prone market that reproduces most of the price discrimination, but allows it to capture a bit more of the copyright premium than it was doing at the height of the P2P piracy.

So, are the lawsuits working?  To the degree that the RIAA can [a] address campus downloading by dealing with the universities and [b] make downloading by adults with incomes unattractive by spoofing and lawsuits, then they may well succeed in suppressing much of P2P’s market-damaging effects.

IV.
Unstable utopias and self-sustaining litigation

The degree to which the record companies produce that balance depends on two shifting battlefronts, one technological and one legal.  The technological battle will presumably seesaw back and forth.  The topography of the legal battlefront seems more stable, but has nonetheless shifted perceptibly against the RIAA in the past year.

Initially, the RIAA sought to proceed against P2P users with the section 512 subpoena provisions of the DMCA.  Title 17 U.S.C. section 512(h) provides for federal court clerks to issue subpoenas directed at ISPs to identify ISP customers offering infringing materials on the Internet.  A few ISPs vigorously opposed such subpoenas on both statutory and constitutional grounds.  Verizon and Charter Communications have prevailed in the D.C. and 8th Circuits, respectively.
  Each has prevailed on the statutory grounds that section 512(h) applies only to “hosting” ISPs that are storing copyrighted materials on behalf of ISP customers as described in section 512(c), not the “carrier” ISPs in section 512(a) that only transmit, route, and provide connections for data transfers.  The section 512(h) subpoena refers to the section 512(c)(3)(A) “notice and take down” notifications, which are directed at section 512(c) ISPs to take down infringing material “residing on [the ISP’s] system or network at the direction of users.”  However, section 512(h) simultaneously says it is directed at “service providers,” a statutorily defined term (at section 512(k)) which includes service providers like Verizon and Charter that offer “transmission . . . of material of the user’s choosing, without modification.”
  The result is a genuine ambiguity in the statute, with credible policy arguments on both sides, even going to the compromise that was struck by the content industries and the Internet companies.

The ISPs announced goal was to protect the privacy of their customers, but the cases are part and parcel of the broader political struggle between content and carrier industries.  The result of this victory is to force the RIAA to file John Doe suits before issuing subpoenas to identify P2P users – at least in the D.C. and 8th Circuits.  For the carriers, it is payback – increasing the RIAA costs of enforcement.  For P2P supporters, the hope may have been to make enforcement so costly the RIAA would take another approach, such as licensing songs to P2P systems.  To the degree the added cost of filing John Doe actions decreased the number of suits filed, a P2P user would have her likelihood of being sued reduced a small amount – more on this in a moment.  But it is fair to consider what the sued P2P user would think about this outcome.  To paraphrase one of my colleagues talking to an imaginary average P2P user:

When this started, the RIAA might have learned your identity through a subpoena to your ISP and offered you a settlement before suing you.  Now, to protect your privacy, the ISPs have ensured that you won’t know the RIAA is after you until you are a defendant in an actual lawsuit.  Feel better off?


The next steps in trying to raise the costs in pursuing P2P users have been to argue, first, that downloaders have a First Amendment right against disclosure of their identities and, second, that the claims cannot be filed jointly in a single action against multiple John Doe defendants.  Courts have rejected the first argument, concluding that the subpoenas are adequately specific and the defendants have a minimal reasonable expectation of privacy for these online activities.
  


In contrast, at least two federal district courts have embraced the second argument: that such John Doe defendants are not properly joined parties because “[e]ach claim involves different property, facts, and defenses”
  and “the various [p]laintiffs’ claims against various [d]efendants are not logically related to each other.”
  This makes good sense doctrinally – the doctrine being premised on these actions actually going to trial – but the practical result will be to increase dockets with scores of actions that will probably never come to trial.  Experts in the administration of justice will know what to make of this; does it clog the dockets or just give the court clerk offices added revenues for scalable,  ministerial duties?

Just as we decry consumers not being “at the table” when intellectual property legislation is passed in Washington, we should also lament the game being played here by content and Internet companies.  Very little has been written about the RIAA’s strategy in suing P2P users, but there are certain assumptions that we can reasonably make – and assume that Internet companies have also made in confronting the RIAA.

The RIAA has to assume this will be a long, drawn-out battle.  For that reason, they should want a litigation model that is, if possible, self-sustaining.  Of the suits filed to date in the U.S., reports are that 1300+ have been settled at an average $3000 price.
  Some place the settlement prices higher with “amounts ranging between $3,000 and $11,000,”
 “rang[ing] from $2,500 to $7,500 each,”
 or now at a $4,500 average.
  As an external number, the RIAA needs the settlement amounts to be meaningful – i.e., painful for the average person – but low enough to “discourag[e] Internet users from hiring defense lawyers.”

If the litigation drive is to be self-sustaining, settlements must cover costs – getting the IP address information, the subpoena (however obtained), court costs, threatening letter, and settlement communications.  Costs have to be kept in check – which includes offering only limited settlement negotiations with each targeted P2P user.  Conversely, if the costs of each enforcement action have been driven up by court filing costs and some added attorney and paralegal time in preparing individual lawsuits, the RIAA will have to extract that amount from each settling party in order to make the litigation model self-sustaining.
  The cost of filing a federal lawsuit is now $150,
 soon to increase to $250.  Add a few hours of associate and paralegal time – but not much because there will be economies of scale – and we might guess that the package of costs for each targeted P2P user could come in under $2500.
  This hints at two things.  First, if the ISPs and activist efforts were intended to slow down the John Doe suits by making them financially painful, that probably has not happened.  Second, the litigation could eventually become a profit source for the RIAA – a point rarely discussed when people debate whether the lawsuits are “working,” but not lost on a few people who have done the math.

V. 
The struggle against infringement-based business models

The RIAA began lawsuits against P2P users after winning two high profile lawsuits against P2P businesses (Napster and Aimster) and before it lost MGM v. Grokster in the Ninth Circuit.  In this sense, the recording industry had already decided that lawsuits against P2P businesses were not a complete substitute for lawsuits against individuals.  But regardless of the RIAA’s conclusions, if we want copyright enforcement, we should want the enforcement to be efficient – imposing minimal social costs.  That is the public argument of those defending Grokster.  Politically compelled to agree that “protecting copyright is a worthwhile endeavor,”
 Grokster’s supporters focus on the costs to technological progress of modifying the Betamax rule.

They are correct to focus our attention on that issue, but are they correct in their conclusion that any other rule beside Betamax, or any modification of Betamax, would be debilitating for technological progress?  If one thinks that “protecting copyright is a worthwhile endeavor” but also cares about preserving the promise of P2P technology (and technology generally),
 this may be the opportune moment to complete the circuit court efforts in Napster and Aimster to cleave the technology from the offending business models.  First, let us consider the difference between the technology and the business.  Then, we will turn to how juridically sound distinctions for third party liability in infringement actions can be drawn based on combinations of causation, knowledge, and intent.

A.
The opportune moment to separate business tool from business model

It is good that the contributory liability issue did not come before the Court during the very nascent moments of P2P technology.  One of the early arguments in defense of Napster was that the original Napster had to be saved to pursue the promise of P2P technology.  In retrospect, that argument was clearly wrong; it was always more posturing than reasoning – a bit like saying in 1885 that if you could not build a particular ten story building at the corner of Adam and LaSalle Streets all skyscraper technology would have been stymied.

That Napster is gone – existing only as a liability black hole for Bertelsmann
 – but we now have a much wider understanding of the possible legal – and beneficial – applications of P2P technology.  This knowledge reinforces what prudence already told us: (a) we can separate the concept of P2P technology from the particular software applications that are developed, and (b) we can separate the particular software applications that are developed from the particular uses to which they are put.  The wide range of existing P2P projects that are NOT based on music piracy shows us that the technology can be separated from the business plan.

BitTorrent has already shown itself to have a wide range of non-infringing uses, ranging from Etree’s BitTorrent site which promotes the distribution of large, higher-quality non-MP3 files from “trade friendly” bands [http://bt.etree.org/] to File Soup’s offering of open source software and authorized media files.
  Companies with heavy internal file and video transfer requirements are also using commercial P2P services in-house
 or as a means to “to pass off much of their distribution costs – largely in the form of Net bandwidth charges – to their customers.”
  Further afield, we will see P2P telephone service (VOIP morphing in VOP2P)
 and P2P radio services.
  It looks like there will be P2P applications that record companies themselves are willing – or even want – to use.  In 2004, Shawn Fanning’s  “Snocap” project to identify songs on P2P systems and allow owners to set downloading prices had garnered support from one major record label and seemed set to launch with a new P2P system called “Mashboxx.”
  Separate licensed P2P music delivery system – referred pejoratively as “walled garden” approaches – have been around for years and continue to attract attention, capital, and, most importantly, licensing from the major record labels.

As Andy Grove recognized quickly upon Napster’s emergence, the broad category of P2P technology harkens to the earliest, most decentralized vision of the Internet.  In describing its own support for research in P2P applications, Earthlink’s research page gives a good summary of this perspective: EarthLink believes an open Internet is a good Internet. An open Internet means users have full end-to-end connectivity to say to each other whatever it is they say, be that voice, video, or other data exchanges, without the help of mediating servers in the middle whenever possible.
  No one quibbles with this vision (except, maybe, those in the server business), but leaving the Betamax doctrine in place is not necessary to pursue this less-mediated vision of the Internet.  The fate of infringement-based business models hinges on what happens to Grokster, Streamcast, and Kazaa, but the fate of the technology does not.

There is a component of the technology community that seems so far immune to the message of Napster and Aimster.  These folks have a simple goal and intent: unauthorized distribution of the copyrighted works of others to generate profits for themselves.  One example is Canadian Sajeeth Cherian whose “Videora” software sells for $23.
  Videora searches the internet for content you want and downloads it: “[t]he program allows its users to ‘subscribe’ to specific types of content” with options like “want list” or “season ticket.”
  Another example is “Exxem,” which combines the download speeds of BitTorrent with the search capacity of Kazaa.  The software allows “people to ‘publish’ files to the network” and “comes bundled with several pieces of advertising software.” 
  As described in the press, both software seems capable of substantial non-infringing uses, but the developers’ choice of words – subscribe, season ticket, publish – betray their intent to profit off other people’s copyrighted works by taking over typical rights-holder activities.

That is the problem confronting the Court: if the Justices simply restate the Betamax doctine and fail, at a minimum, to add tests of knowledge and/or intent, these types of tools, designed, intended, and marketed for copyright infringement will flourish.

B.
The factors that were forgotten in Sony

In judges’ opinions, like well-played games of chess, there are standard moves in standard situations.  The contributory liability issue in Sony v. Universal City Studios confronted the Court with such a standard situation: two closely-related laws, each comprehensively overhauled within a 25 year period; one with detailed statutory provisions on contributory liability, including express exceptions from such liability; the other completely silent on contributory liability, but with a legislative history showing that Congress intended court-created contributory liability to continue.

In such a situation, a standard move – perhaps the standard move – would have been for the Court to say of the first statute “that Congress knew how to draft a[n] . . . exemption when Congress wanted to”
 and, therefore, that  no absolute exception – parallel to the express statutory provision in the first statute – should be read into the second statute.

The Court has repeatedly recognized that “[w]here Congress includes particular language in one section of a statute but omits it in another . . . , it is generally presumed that Congress acts intentionally and purposely in the disparate inclusion or exclusion,”
 a standard method of reasoning that also applies between closely related statutes.  Indeed, this Congress-knew-how-to-draft reasoning applies when comparing provisions within a single statute,
 comparing related acts over years,
 comparing early versions of an act from what was eventually passed by Congress,
 comparing different titles of federal law,
 and generally when reasoning about Congress’ drafting experience.
  This standard reasoning also follows from the settled principle of statutory construction that when Congress drafts a statute it does so with full knowledge of the existing law.

This standard Congress-knew-how-to-draft reasoning follows from the Court’s recognition that it is “our duty to refrain from reading a phrase into the statute when Congress has left it out.”
  Finally, because contributory liability in copyright was – and is – a judicially-created doctrine, there was also another complementary principle applicable to the issue confronting the court in Sony: “The normal rule of statutory construction is that if Congress intends for legislation to change the interpretation of a judicially created concept, it makes that intent specific.”

Yet, after recognizing the  “historic kinship between patent law and copyright law”
 as well as the need for “caution . . . in applying doctrine formulated in one area to the other,”
 the Court did not adopt the Congress-knew-how-to-draft reasoning.  Instead, the Sony majority created a “staple articles of commerce” safe harbor in copyright law drawn directly from the patent statute: “[a]ccordingly, the sale of copying equipment, like the sale of other articles of commerce, does not constitute contributory infringement if the product is widely used for legitimate, unobjectionable purposes.  Indeed, it need merely be capable of substantial noninfringing uses.”
  

The Court not only transplanted a specific provision of the 1952 Patent Act onto the 1976 Copyright Act, but declined to engraft patent law’s third party liability provisions that embodies intent, section 271(b).
  While the patent statute protects “a staple article of commerce . . . suitable for substantial noninfringing use,”
 the Court – knowingly or unknowingly – expanded this into the broader shield of a staple article of commerce “merely [be] capable of substantial noninfringing use.”  The Court also cut off then-developing doctrine of third party liability in copyright jurisprudence.  In appropriate circumstances, the staple article of commerce doctrine appears to excise from copyright contributory liability analysis any and all consideration of the defendant’s knowledge and/or intent.

Was this the wrap-up result of an effort to bring an internally divisive case to closure?  Or a stroke of foresighted genius, intentionally providing a sheltering environment for technological advances?  There are plenty of technologists and scholars who believe the latter,
 but there is also substantial evidence to indicate the former.

Although there was little case law on contributory liability in copyright before the 1976 Act, its basic components – derived from general third party liability principles – were understood.  In the 1911 case Kalem Co. v. Harper Bros., “the exclusive right to dramatize” the novel Ben-Hur had been violated by the showing of a motion picture reenacting scenes from the novel.
  The issue before the Court was whether Kalem, who had prepared – or at least distributed – the motion picture, was also liable for the exhibitor’s public performance of the motion picture.  There was no question as to Kalem’s knowledge and intent concerning public performances of the dramatizations: “[t]he defendant not only expected but invoked by advertisement the use of its films for dramatic reproduction of the story.”
  Evoking principles “recognized in every part of the law,” Justice Holmes imposed liability concluding “[i]f the defendant did not contribute to the infringement it is impossible to do so except by taking part in the final act.”
  Decades later, the district court in the 1966 Screen Gems-Columbia Music, Inc. v. Mark-Fi Records, Inc case formulated the contributory standard in terms of knowing participation or knowing furtherance of infringement by another party.
  Like Justice Holmes in Kalem, the Screen Gems court aligned the criteria for contributory infringement of copyright with those of a third party liability in tort law.

In the 1971 Gershwin Publishing v. Columbia Artists Management, Inc. case, 
 the Second Circuit judged a defendant liable under both vicariously and contributorily liable for its role in concert series involving unauthorized public performances of ASCAP works.  The defendant’s role in creating concert series – through creating and providing professional guidance to the local associations that ran the concerts
 – was sufficient for contributory liability on the standard that “one who, with knowledge of the infringing activity, induces, causes or materially contributes to the infringing conduct of another, may be held liable as a ‘contributory’ infringer.”

The Gershwin formulation of third party liability preceded the final legislative push that culminated in the comprehensive reform of copyright law in 1976.  In the legislative history to the 1976 Act, Congress made it clear its awareness of contributory liability and its intent to embody such liability in the “to do and to authorize” language of section 106:

Use of the phrase “to authorize” is intended to avoid any question as to the liability of contributory infringers.  For example, a person who lawfully acquires an authorized copy of a motion picture would be an infringer if he or she engages in a business of renting it to others for purposes of unauthorized public performance.

This legislative history shows Congress, like the Kalem and Gershwin courts, understanding contributory liability through the prism of intent (“for purposes of unauthorized public performance”).  The 1976 Act does not make “specific” any Congressional intent to “disrupt the interpretation of a judicially created concept” that had developed in Kalem and Gershwin.  There was no such Congressional intent.

So what was the Sony majority’s intent in injecting the “staple article of commerce” doctrine into copyright?  Perhaps the majority believed that in the face of “major technological innovations [having] altered the market for copyrighted materials,”
 continued application of the traditional approach in Kalem, Screen Gems, and Gershwin would itself “expand the protections afforded by the copyright without explicit legislative guidance,”
 a danger justifying the unusual step of judicially engrafting a bright-line safe harbor onto the Copyright Act.  That narrative appeals to technologists, but it should be disconcerting to some members of the present Court.

Support for an alternative explanation is found in Justice O’Connor, who provided the critical vote for the majority in Sony and was well aware of Gershwin.  In her June 21, 1983 memorandum to Justice Blackmun, she advocates adoption of a contributory liability analysis based on Gershwin and describes “two ways to engage in contributory infringement.  First, one may induce the infringement.  Second, one may materially contribute to infringement.”
  Justice O’Connor closes this short discussion saying “[i]n any event, it seems that contributory infringement may result from either inducement or material contribution.”
  Some will quibble with whether “inducement infringement” is properly categorized as “contributory infringement.” Let’s leave the exciting prospect of an ontological debate among tort professors to one side; our concern – like Justice O’Connor’s – should be in describing the conditions (both necessary and sufficient) for third party liability in copyright infringement.

In light of [1] Kalem and Gershwin; [2] Congress’ silence in 1976 as to any modification of court-developed standards for contributory liability and the legislative history recitation of a Kalem-like situation for contributory liability; [3] Justice O’Connor’s private advocacy for the Gershwin standard; and [4] the absence of any evidence in Sony as to the electronic manufacturer’s intent or knowledge, [5] the Court’s dominant view that “it is not our function to eliminate clearly expressed inconsistency of policy and to treat alike subjects that different Congresses have chosen to treat differently.”
  One could reasonably infer that the majority did not foresee their “staple article of commerce” doctrine exhausted the sufficient conditions for contributory liability.  In particular, one could reasonably believe that the majority did not foresee their “staple article of commerce” providing a safe harbor to defendants who induced or intended to materially contribute to copyright infringement.

Such hypotheses are the province of law professors; judges have had to find other means to circumvent the language of Sony.  In granting certiorari, the Court almost certainly recognizes how much this has been done.  Judicial resistance to Sony began at least as early as the 1996 A & M Records v. Abdallah case;
 was expanded in the Ninth Circuit’s Napster decision; and became increasingly flagrant with Judge Posner’s In re Aimster
 decision.  This resistance to Sony is based on fealty to the intuitive building blocks of contributory liability.  All contributory liability standards can arguably be disassembled into three moving parts: effect, knowledge [including constructive], and intent.
Outside magical realism, all findings of contributory liability require the liable party’s actions to have had effect: what the defendant did must have a place in the causal chain leading to the infringement.  The “substantial non-infringing uses test” in Sony can be viewed as an exclusive effects test put in reverse gear: if the product has effect X – being capable of substantial non-infringing uses – then the product purveyor is held harmless.

In contrast, the Ninth Circuit’s Grokster decision was a knowledge/effects combination analysis.
  The Ninth Circuit’s Napster and the Seventh Circuit’s Aimster opinions – preceded by A&M Records v. Abdallah – turned away from Sony more starkly by pivoting on knowledge and intent.  A brief look at Abdallah and Aimster helps clarify some of the issues in modifying Sony so that courts can use knowledge and intent vectors to hone in on infringement-based business models without jeopardizing neutral technologies.

The infringement-based business model at issue in the 1996 Abdallah case was defendant’s systematic preparation of “time-loaded” cassettes for individual customers.  Each cassette tape length corresponded to the length of music the customer wanted to copy.  The court concluded that the cassettes were “specifically manufactured for counterfeiting activity” – a conclusion as to intent – and found that Sony provided no defense, “even if such products have substantial non-infringing uses.”
  Abdallah can be reconciled with Sony either on the grounds that Mr. Abdallah engaged in a range of additionally incriminating activities or that the specially manufactured tapes were not “staple articles of commerce.”

But the latter view – that the specially-manufactured tapes were not “staple articles of commerce” – raises interesting issues.  If “staple article of commerce” has any definitional bite, it surely means a product not designed for infringing activities.  Product design itself loops back to issues of intent.  In patent law, the “substantial non-infringing uses” test had its roots in issues of product design and, therefore, intent.  As the Federal Circuit noted in Hewlett-Packard v. Bausch & Lomb:

The most common pre-1952 contributory infringement cases dealt with the situation where a seller would sell a component which was not itself technically covered by the claims of a product or process patent but which had no other use except with the claimed product or process. In such cases, although a plaintiff was required to show intent to cause infringement in order to establish contributory infringement, many courts held that such intent could be presumed because the component had no substantial non-infringing use.

In other words, as courts had developed patent law contributory liability prior to 1952, a showing of “substantial non-infringing uses” defeated an inference of intent.
  Section 571(c)’s statutory phrase “suitable for substantial non-infringing uses” embodies this idea: if the product was suitable for substantial non-infringing uses, its manufacture and distribution was presumably not intended to cause infringement.  As that was the origins of “a staple article or commodity of commerce” in patent law, one might ask whether a piece of software designed to exponentially increase unauthorized reproduction of distribution of music files should count as a staple article of commerce.


Like Abdallah, the Napster and Aimster litigations can be respectably distinguished from Sony on categorical grounds.  Sony concerned a chattel product with which the defendant parted title when the product was distributed; Napster and Aimster both involved a service or a service/product combination.  But that would deny us the fun of seeing how Judge Posner’s Aimster decision is remarkable in at least three ways.  First, Posner implicitly rejects the Court’s expansion of “substantial non-infringing uses” from “suitable for” (patent law) to “capable of” (Sony).  Second, Judge Posner boldly reinterpreted Sony as a decision based on cost/benefit analysis (proven by hindsight, no less).  Finally, Posner brings intent through the back-door to impugn knowledge to Aimster and, thereby, to remove it from Sony’s safe harbor.  


As to this first point, Posner baldly re-reads Sony (perhaps as a professor might):
We also do not buy Aimster’s argument that . . . all Aimster has to show in order to escape liability for contributory infringement is that its file-sharing system could be used in noninfringing ways, which obviously it could be. Were that the law, the seller of a product or service used solely to facilitate copyright infringement, though it was capable in principle of noninfringing uses, would be immune from liability for contributory infringement. That would be an extreme result, and one not envisaged by the Sony majority.

Posner strengthens this claim that the Court did not really mean “merely capable” of non-infringing uses by pointing to the rest of the majority opinion: if that was really the test, would the Court have felt compelled, Posner asks, to document all the non-infringing uses?
  This links to Posner’s cost/benefit analysis.  Theoretical non-infringing uses will not save Aimster.  Neither will a pittance of actual non-infringing uses if the system is used principally for copyright infringement.  Posner tells us that “some estimate of the respective magnitudes of these [two kinds of] uses is necessary for a finding of contributory infringement,”
 suggesting that a non-infringing uses defense will prevail only when the non-infringing uses reach some relative measure against the infringing activities.

Of course, “use counting” was not the thrust of Aimster’s defense.  Aimster’s proprietor, John Deep, had based his defense on lack of knowledge and the Sony axiom that “constructive knowledge” of infringing uses is not enough for contributory infringement.
  Indeed, Aimster was designed with this axiom in mind: an “encryption feature of Aimster’s service prevented Deep from knowing what songs were being copied by the users of his system.”
  Judge Posner interpreted Deep’s encryption strategy as “willful blindness” and then deftly equated it with criminal intent.
  By this reasoning, Posner concluded that Deep could not avoid liability “by using encryption software to prevent himself from learning what surely he strongly suspects to be the case: that the users of his service—maybe all the users of his service—are copyright infringers.”  Recognizing that this conclusion could have dangerously broad ramifications, Posner distinguished Aimster’s design from non-incriminating uses of encryption in a way that implicitly turned on Deep’s initial epistemic state (a suspicion of widespread infringement) and his initial intent (not to learn what was happening)
  In this way, a double layering of intent pulls Deep and Aimster outside the protection of Sony through an “actual knowledge” equivalent – willful blindness.

Those who defend Sony because it provides a clear, predictable standard to the consumer electronics and software industries should be more concerned about Judge Posner’s open-ended cost/benefit analysis than his riff on intent.  Posner’s understanding of derivative works is arguably more chilling
 than his use of knowledge and intent to separate Aimster’s infringement-based business model from other uses of P2P technology, encryption, and instant messaging.  The breadth of Judge Posner’s departure from Sony is matched only by its confidence.  One is reminded of Karl Llewelyn’s description of a judge overruling precedent with reinterpretation: “[s]o lip service is done to that dogma, while the rule which the prior court laid down is disemboweled.  The execution proceeds with due respect, with mandarin courtesy.”

While many of us think the headlines about P2P coupled with the carte blanche granted by the Ninth Circuit triggered the granting of certiorari in Grokster, perhaps, at the end of the day, it was really Judge Posner’s implicit challenge to the Court.

Conclusion

Confronted with unprecedented levels of unauthorized reproduction and distribution of sounds recordings via P2P systems, the record companies have sought to enforce copyright norms both against infringement-based P2P business models and against P2P end users.    

As to the lawsuits against P2P end users, the “it’s not good business to sue your customers” mantra was always more soundbite than sound analysis – because it failed to understand the relative anonymity of music companies in relation to music customers.  There is conflicting evidence as to how much the lawsuits against P2P end users are suppressing downloading, just as there is conflicting evidence as to how much music downloading has suppressed music sales in recent years.

But following the initial wave of lawsuits against individuals, music sales have started to rise again, awareness of copyright seems to have increased, and substantially fewer people report that they are downloading, particularly in age groups with more disposable income.  Downloading forced a kind of price discrimination on the music business.  The responsive strategy of lawsuits against individuals, contaminating P2P systems with spoof files, and offering university students substantially discounted legitimate downloading is itself a price discrimination model that can improve social welfare over music’s old single price point system.  Instead of being a bad idea, “suing your own customer” could become a financially self-sustaining activity for the record industry. 


Yet the problem of infringement-based P2P business models remains because the equilibrium reached by spoofing, suing, and discounting may be short-lived. If “[t]he widespread equation of P2P with piracy has obscured the fact that the same technology is also being constructively applied in all sorts of fields,”
 then Grokster gives the Supreme Court an opportunity to cut through that obscurity, to recognize that the technology can be distinguished from the business practices of entities like Aimster and Grokster, and to allow knowledge and intent to resume their tradition roles in third party liability cases.

Fully integrating intent back into the contributory liability equation comports with our basic notions of responsibility and human agency.  Much has been made of the Pew Research Center’s 2004 survey of artists’ attitudes toward file-sharing, particularly the substantial percentage of artists who do not oppose file-sharing.  But the survey also showed a clear majority of artists believing that P2P distributors share responsibility for copyright infringement: “makers of file-sharing software like Kazaa and Grokster may be unnerved to learn that nearly two-thirds said such services should be held responsible for illegal file-swapping; only 15 percent held individual users responsible.”
  The point is not that artists are uniquely good moral judges in these circumstances, but that their views on responsibility for illegal activity mirror our broadly shared views.

The 1982 Sony case did not provide the Court with the material for a robust analysis of liability based on the defendant’s knowledge and intent.  In a very real sense, that is why the Court now has before it the  dilemma of infringement-based P2P business models.  In 1911, Justice Holmes noted that “[i]n some cases where an ordinary article of commerce is sold nice questions may arise as to the point at which the seller becomes an accomplice in a subsequent illegal use by the buyer.”
  For Holmes, the question was asked and answered in Kalem.  Looking at the “articles of commerce” before him, he concluded that infringement “was the most conspicuous purpose for which they could be used, and the one for which especially they were made,”
 words which aptly describe the Napster, Aimster, and FastTrack software programs. 
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